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Reasponse to letker from Sonator licClure

There is ponding in the United States District Court for the

District of Columbia a civil forfeiturc action, United Statas v.
Seven Miscellancous Pirecaras, C.A. 78-1353, involving allegea
autonatic wcapoas seized py the Bureau of Alcohol, Tobacco and
Fircarms
Rifle Associztion (NRA). <Trial has been coupleted, post-trial
bricfs submitteé, and the case is before the court (Gasch J.)
for decisicn. During discovery, e M\ sought docuncnts per-
toaining to a 1975 DATF internal EE?ﬂy of the lational Firzarms
Rogistration and Transfer Record.t/ These documents cite a
.number of problems and inaccuracies in the record system. 3ATF
dnitially razsisted release of the documents. claining executive
privilege and then relented, relecasing 2ll of the rogquasted
docunents in their entircty. Thoy formad the basis of an HAA
arcuzcent that the firecarms record is so rife with inaccuracies
that the Goverament could not mect its burden in proving that
the ssized”firearns were not properly registered az reguired
Ly the Hational Firearas hct (Title II of tha Gun Control Ackt
- of 1363, 26 U.S.C. 5801-5872). :

Senator :iicClura is a vocal opponent of gun control who
has introduced legislation to repeal the Gun Control Xct of
19¢8, Additionally, he is a namfer of tha Subcommittea on
Sronsury, Postzl Service and Gencral Government whici has over-
cight responsivility over BATF. Iif hearings held on July 11
and 12 of this yezr into alleged law enforcement abuses by ..
BATF, he exorcesssed his belief that the failura to reveal the
inaccuracizs in the firezims record systen as stated in the
1973 menoranéa requires the reversal of all coanvictions hereto-
fore obtainad under the ilatiornal Fircarms Act. It sihould also
ba noted that Senator Birch Baya in his capacity as Chairman of
the Subcomnittee on the Constituticn has written to 3JATE

-

1 James Featherstone, prescent General (ounsel for the NRA was

ormerly Deputy Assistant Sccorotrry of thiec Treasury for
rent. Presurably, he gained knowledge of the study in his
former poaition.

(BATF) f£rom a museun at tha hecadguarters of the liational
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exprassing concera that these docurents should have Leen dia-
closad in criminal cases under the docirine of Erady v, Harvland,
373 U.5. 83 (1363).

IT <The 1975 Study

Section S5841l(a) of Title 26, Unit=ad States Code, esiab-
lishes a centrzl rocgistry of firearms knovm as ths Hationzl
Yirzearns Registration and Transier Record wiaicha ghall include
identification of the fircarm, date of registration, and the
identification ané address of the person eatitled to possess s .
the fircarmn.= Thne act does not establish or prescribe tha
nanner in which the registry is to be maintained.

" Since 1969 the record aystom has boen composed of two
basic slemants: (1) a transactlon record £ile containing
original making, registwation, .2nd tranzfer fornma arranged in
al-iabetical ozder by the name of tha registrant and (2) a
"Lack up" index caxd file axranged by fircarm serial number
containing descriptive infornation abeout the fircarm and the
names of all persons to vhoa the fircarm has been registeraecd.
The transaction record file is the official ilationsl Tirecaxrms
Pegistration and Transfer Racord. The index card file wac
craatad by BATF for convanicnce to pernit cross-reforencing
and to assist in the location of the afficial rccord where only
tite sexdal number and a description of the firearm are available.
Both files are examined for purposes of certifying the absence
of a registration recorxd.3/

i .

Ve have thorocughly exanined the BATF internal memoranda
providecd by Senator licClurez/ "and through interviews of BATF
personnel have established tho following chronolcgy and con-
text for then. Title IXI of the Gun Comtrol Act, in adéition to

-

: o
2/ The predecessor statute, enacted in 1924, also required the

registraticn of certain fizrearms. Doth the ¢0lé and the ncw asts

apply to machine Juns, destructive devices and other “gangster®
weapona. .

3/ Evidence of lack of a rccord of registration normally tzkes
tive: form of a certificate by the record custodian admissible
under fula 27 P.R.Crin.P. incorporating Rule 44 F.R.Civ.P.

4/ We had rececived these and other similar documents frem BATE
a fow wecks hofore we recelfved the Senator's letter. Prior to

that we had no xnowlelge of the 1975 study or any of the matter- -

relating to it.




crecating the Rogistration and Transfer Record, estsblished an
amnnesty period of 30 days from the offactive date of the act
during which time weapons could be registereé with no questions
asked. (See section 7273, P.L. 90-G13). fThe amnasty pericd
spavned a passive voluma of registrations, transfers and cor-
respondence which the clerical staff was ill-cguinped to handle.
hs a result, soc wzapons walch did not ragquire registration
were reglstersd, sone were mistakenly registored by part nusmber
rather than serial numior, and sone docunmants were misfiled.

Tne staif responsible for the systex wvas aware of these problems.

In 1971 a2 program to microfilm the cntire record was under-
taken in order to increasc the efficiency of rocord searches
-and to safeguard the original documents. It should ba notad
that th2 record is primarily used for recordirng the making of
weapons and the transfer of thon. Ssarches for evidentiary
nurso3es arc bhut a part of the overall uzage of the record.

Thus by microiilming the recorxd, it was bslieved, the security
and integrity of the officizl file.could be better maintained by
linjiting it3s usage tc cvidentizry and other high priority pur-
poses, Unfortunately; the nicrofilaing effort failed becauss
of the limited capabilities of the equipnent.

In april 19735, tihe Chief of the NFA Branch requested funds
to dupljcate the entire record (Tab i). He noted the failurs of
the mid;nfilming and thae incfficlency 6f the existing machanical
file tuat could be used Ly only ous parsod at a tiae=. Further,
ne stated, “ide continuousiy discover discrevanciea and inaccura-
cies in the registratien 'file which, if discovered during a

trizl, would CGestroy tao future credibility of [ceortificztica o=z

testinony of thwe nonexictence of & reglstration recordl.® In an
attachnent he cited an instance whare they would have certificd
a yaapon was rogistered when in fact it was not, instances whor
formz® should havae been sant to a taxpaver but were not, a mis-
filling of & transfer form with a letter where the form should
nave been in the record, and instances arising from the aunesty
period vhere wespens that wore not reguired to bo registered
probably should have been and rany dual registrziions of the
samz fircarm by two or more porsons. Importantly, he éid not
suggest that any certifications were erronecus. The request for
funds "to dunlicate a record which is admittedly inaccurato" was
denied by the Director of DATE on May 30, 1975. At the sanc
timzs he commissionad a2 study group to review the recoréd “and
nake recomnendations to insure its accuracy and completcenceza®
(T=b 2). :

An initial memorandun dated May 22, 1975, identifying the
problems to by addressed by tie study group and recommending
tho coaposition of tiie grcup and its framework for analysis is
attachsd at Tab 2. Phe final redort of the study group dated




July 1, 1975, is attached at Tab 4. The report identifies
sovanteen probdlenm arces in the record syzten (ace pp . 3-4). The
ost significant of these in forms of its e¢fioct on the validitw
of a certification is wharce both the index card and the regis-~ '*
tration record ars missing. It must-be explained, nowever, that
the only way to determine vaether this situarlon exiIsts 1s Dy
_first knowing thzt 2 specific individuzl or waapon 1s registered 'ﬂé
and the finding that both fiYcs are missing. Obviously, if Che
irdividual has never registered a firearm or if the fircarm hag
never been registcred by anyona, no record whatsoover wilil ’
¢xist. The report doas not sugeest that this problem actually - %ﬁf
T 5 - - Eihte] 2 ierse th re 0as arc col
mined to be missing.2/ Indeed, none of the LATF personncl we |
interviewsd worc avare of any case where thia happensd. 'ost of
thu other problems icdantified by the group vere raised in tha
npxril 3, 1975 mecmorandum. The report concludes by recommending
that the entire firearmy reocord be compu%erizcd;

Ag best we can dztarmine the Director of DBATF took no
official action on tha study group's recommendations. The
report remained in his safe until the discovery request was
made in the civil casc described sucra.- Strangely, the General
Counsel's office a2t SATF was not made avars of the existance of
thesa nomoranda until tho discovery requast despite the fears
c¥pregsed by their authors that the record was inaccurate and
held the potentiz) for agency embarasz:ent. 1 connection with
the civ%} case on Sfuugust 20, 1979, the Lasiutent Dircctor for .
Technicdl and Sclentific Services preoparsd—a memnorandum relutting
thie findings of the study arcoup and ssitiing forth tha changas
nade in tha record system since 1975 (Tad 5). The changes con-
sist primarily of a reorganization of the files and the employ-
nant of a different £ile storage aystem. As pari cof the file
reorganization unn=cossary papasr was purgaed and the charge out
systen chancad. Prior to the change when index cards wera
removed from the f£ile for examination or other purpoze, a clharge
out card containing scme of the information from the docunant
and the initials of the person removing the docunmsnt would be
inserted in the file. Th2 study group criticized this practice
as leading to loss of index cards and increasing the potential
for misfiliags MHow, index cards removed from the file are
photocopicd and replaced.t/ _ y

— —— —— ——— L

5/ If this problem actually existed, the only solution would be fa*
to declare anothor amnesty coriod. Tile Secrotary is cmpowcrod jeK
to do this undier existing legislation. - .

i
4
1

G/ It should be kedt in mind that the L
Tunofficial” hack-un file created by 3AT
tico dld not affect the "official™ regyis

£

The chaarge out prac-

ndox card systea is trne
tration cocuments.
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Senator #HcClure states that the menmoranda are “clearly
material tne Govermaent is requirad to rclease to a defandant
undar E?adx v. I=rvland, 373 U.S. 83 (1953},% and suggzests that
the Devartment discliose the meworanda to all persons convictad
under tina Hational rFirecerms Act as well as defendants in all
future cases. This suweeping coaclusion miszaporehends the scope
of prady and its progcay. B2rady iavolvad the failure by the
prosccutor, in the facza of a spacific reguwest, to disclose a 5
confe:sxnﬁ by a co—defendant which was cxculpatory of the
accused. The Court held that "tha suppressfion by the prosscu-
tion of evidence favorable to an accused upon rejuest viclzates -
duc process wiare the cvidence is matericl either to guilt orx
to punislment.” Id. 373 U.S. at 87. Yie Bradvy rule has been
cxtended to cover material that directly iupdanhcs a ley
Governnent witness whosce reliability may be determinative of
guilt or innocence. See, e.g., Giglio v. lUnited States, 405
U.S. 133 (1972) (wexrjureé testinony regarding nronises of

leaicncy); United Statas v. McCrane, 547 F.24 204 (34 cir. 1976) -
behalf) , Soone v, PadoeriXk,

{(leticrs to state agéncies on witneasa's

541 F,23 447 (4th Cix. 1976) (promises of leniency bY police) .

B*aiv pertains To information known to the prcsa:utnr but
unknown to the dafense. United States v. Agurs, 427 uU.s. 97
(1976). rThec posscesor of.a fircarm within tha . a it of the
Hational¥ Firearaz Act kanows whetiher the weapon is registerad
to nin cr not. Indosd, persons lawfully ﬂﬂﬂfesﬂing auch weapons
are reouirxed under tae Act to “"retain oroof of registration which
shall be made available to the Sccreotary upon recuest.® 286 UG.S.C.

5241(c). Thus the BATF nemorandéa are clearly not exculnatary-

To the exntent .that the wemoranda ray be useful for inmopzach-
meni, their disclosure is not constitutionally mardated, for “the
more possibility that an item of undiscloszed iﬁ:ormﬂtinn night
have helped the defonse, or might have affscted the outcome of
the *rlul, doss not establish materiility in the constitetiornal
senge.” aAgurs st 122, 110. Weere no Bra:lv rcquest or only 2
general roquest is made, undisclosed inforiation will be held
rmaterial only if “the omitted evidence creates a reasonable
doubt that did not otherwise exist." Id. at 112, It is also
clear that "[tlhere are sitvations in waich evidence ia obviously
of such substantial) value to the defensz that =slementary fair-
ness ragulres Lt to be disclosed even without a spacific request.
Id. at 110. <Tha memoranda do not rise to thls level. ‘they are
nost promerly viowed as a critigue of the recexd systen drafted
in an cffort to detormine how the systen could be made wmore
cfficlent and insulzted from the possibility of error. Tae
exnressions of concern that the intagrity of the syatem is
thrcatenad bacause of discrenanciles and Lnaccuracies are
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ogverstatements having little foundation in the actual findingsa
— of the stufy. lione of the memoranda suggest that any erroncous

certifications have hecen made. o one we interviewred had evar
hezrd of any case in wiich a certification had been made and the
defeadant produced evidence of registration. In the civil case
the Government adduced unrabutted testimony from veteran BATF
emplovees that at least sinca 1958 no parson had produced a
reoygistration form or testified in court that ho had registored
& particular weapon after BATE had certified that that poarson
was not the registered poasassor of a particular weapon.l?

»

o o

/  BATF issuza an average of 2,000 certifications anrually.

I Ltionally, there are zvoproximately 2,590-3,9G0 "look-ups" each
w s for investigativa purnoses. In light of this volure of record
:archas, tne absence of any known crrcrs underacores tne integritcy
' ha record system.



