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Institutional

Perjury

By Jumes H. Jabiries, 1N

a October 18, 1995, Thomas A. Busey, then
Chief of the Mational Firearms Act Branch of the
Bureau of Alcohol, Tobaceo and Firearms (hereafier
“BATF") made a videotaped training presentation to
BATF Headguarters personnel during a roll call training

session. “Roll call training” is weekly or periodic in-

house training for BATF officials — a routine show-and-
tell whereby bureaucrats learn about each other’s duties
and functions.

Emuhmﬁmmﬂmahmdmhﬂmmiﬁmﬁu
of 1934, the maxation and regul LT
dmbtmﬁ:lnﬂuwmmdﬂmmud:md: In his capacily of
WFA Branch Chael Busey was the official cusiodian of the Mational Firearms
Registration and Transfer Record (hereafter “NFR&TR") mandated by 26
LL.5.C. 5341

Buasey's presestation was anything but normal, routing or customary. [n
describing the NFR&TR, Busey mads the startfing revelation tsat officials usdes
his supervision routlnely perjure chemselves when testifying in counl aboul the
accuracy of the NFRATE.

Every prosecution and forfeivare action brought by the United States and
involving an allegedly unregisiered WEA firearm requires tesumony under cath
by & duly-authorized custodian of the NFRETH that after & diligest search of the
oificial records of which kedshe is custodian, no recond of the registration of the
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fircarm in question was found (or was
fousd bur showed a different regisirant
tham the persan being prosecuted).” An
altzmative method of proving the same
facs is by admission into evidence of a
cemified copy under official Treasary
Department seal of a similar written
decimrarion by the costodian ¥ This is a
eritical element of the government's
prool and, according 1o Busey, ocoamed
BED times in 1995 alons (presumably
Fiscal Year 1995).

Busey began kds roll call presencation
by sckmowledging that “Omar first and
main responsibility is o make accurale
entres and w0 mainmin sccuracy of the
NFRTR....” Moments later Busey
makes the assonkshing statement that

.. when we testify in court, we
testify chat the daca base is 100 per-
cepn acourate. That's whal we iesti-
fy o, amd we will always testify 1o
that, As you probebly well Enow,
thet may not be 100 percent true.

Buasey then goes om for several min-
e describang the types of emors whach
creep into the NFR&TR and then
repents his damning admission:

Lo the information on the
728,000 weapons that are in the
date base has to be 100 percent
acowrate. Like | told you befors, we
testify in court and, of course, our
certifications testify Lo thal, Lo,
when we'ne not physically there 1o
testify, that we are 100 percent
Acurate.

How bad was the emar rate in the
MFR&TRT Busey aguin:

.o When [ first came im a year
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agn, ouf efror Fale 'was berween 29 and 30 percem, so
¥ou can imagine what the accuracy of the NFRTR could
be, il your ermor rate’s 49 10 50 percent.

Does anyoee recall the phrase, “Hey., close enough for gov-
emment wark™?

Comsider this matter in its starkest lerma: a semior BATF
official lecturing other sensor BATF officials st BATF sation-
al hesdguaners in Washingion, D.C., declares openly asd
withow! apparen! embarrassenent of hesitation that BATF offi-
muﬂuummuhﬂuﬂ{,ﬂ smie) cousts have
P e abomt the accuracy of official
g;mmnt recards in crder o send Fun-pwming cilizens io
prizan amcl’or deprive them of their property. Just who is the
criminal in these cases?

All this was too brazen for even some BATF officials o
siomach. Acting on tips from several BATF officials (there
are honest men and women In government, even in BATF), |
promptly filed a Froedom of Information Act’ demand pre-
cascly describing the Busey tape. The [irsl reactson was pro-
dictable. Afler reviewing the incriminating tape, BATF offi-
cials discussed whether they could gel away with destroving
i Wiser heads prevailed; obviously any outsider who knew
of the wpe probably would beamn of its destnsction — and [
would bave, Or perhaps all the official shredders were on
Inan o the: Wiile Howse,

After much tooieg and froing with a dismayed
Depaniment of Justice o manscript of the Busey mpe was
sest o me i February 1996, The Deparment of Justice
was dismayed because the Busey 1ape was clesrly Brady
material. Every defense lawyer knows that snder the
Supreme Court’s 1963 decision in Brady v, Maryland, 373
U5 83, the governmens is required in &ll criminal proseco-
tions 10 provide the defense, i sdvance of irial, with amy
evidence tending to show the defendant’s innocence.
Failuse 1o do 20 can result in dismissal of an indiciment,
reverial of & coaviction, or other sanctions. Willfal Failure
1o produce Brady matesial can constitute comtempt of court,
professional miscondust, or even a crime.

The Busey tape was clearly exculpatory and clearly impli-

cated every National Firearms Act prosecution and focfeitare |

in living memory. Worse yer. Busey was caly the tp of the
iceberg. When the fog had cleared Justics bearned that ke
NFR&TR imccuracy problem had boen the subject of intermal
BATF discussion simce a1 least 1979, BATF's files were

Mpmwlmwmntwmnmm meme- |

randa, p

e, admiring the

reveal if 1o amyone outside the agency.”

Justice has now commenced the painful chore of advising |
It did |
this with a recent mass mailing by United States Aticeneys to |
defense lawyers and defendants of relevast BATF documents,

cvery NFA defendant in the couniry of the siuation.

including the Busey transcripl.

The direct conseguences of this institutional perjury are just
now beginming to occur. In Newport News, YA, oo May 21,
1996, United States District Judge John A. MacKeszie, after

reviewing the Busey transcript, prompaly dismissed five
counts of an indicimest charging John Do LeaSure with pos- |

session of machiseguns not registered o him.* LeaSurs, a
Class 11 NFA manufacrurer,” had received BATF A

The anly ;
hngmmn;-ﬂqmmmmnmarm -

approval for the five guns, bul then decided to void the trans-
fcﬂlﬂqu:hm-:.uh:*ﬂklﬂhplnﬂmmdm He
prompsly fazed the voided Forms 3 1 NFA Branch *

BATF subseqmenily mided LeaSure and charged him with
illegally possessing the five WFA firearms which, according
w0 Ihe NFR&TR, were megistered 1o gomoons elie. The pov-
ermmest ignored the fact that on the dase LeaSure said he
vobded the transfers there was a 21-ménuse call oa his toll
records from his fax pumber o NFA Branch's fax number —
ar 3 time when he could have had no ides he would one day
be prosecuted for contisming to possess the guns. Rather, the
prosecution produced MFA Branch firearms specialist Gary
Schaible to testify as cusiodian of the NFRETR that the gov-
ernment’s official records did not show any voided ransfers
and therefiore LeaSure was in illegal possession of the guns. "

In exsence Schaible was testifying that “We can't find an
afficial record and therefore the defendant is guilty.” What
‘we now know is that Schaible should have testified that “We
can’l find hall our records — even whea we know they re
there — and therefore we"re not sure if anyone is gualty.”

The 's case was nol aided when Schaible was
foroed 1o admil on cross-examinatzon thal two MFA Branch
examiners were recendly iransfermed because they had beem
caught shreddiag NFA registration documents in order 1o
avold having to work on them.'™ Note that they wese “trans-
ferred” Mot disciplined. Mot fired. Not prosecmed. Moo
destroved In place. Transferred. Just wiso is the crimanal in
thege cases ™

It is voo early o predict bow many pew trals, appeals and
leabeis corpus actioms will result from this affair. Also of
Empamance i the number of convicssd fedons presently saffer-
bng begal disabilicies'' from Nawed firearms convicsons and
wiaal effoct the Busey disclosures will have an thear sileation.

The indirect conseguences of BATF s coaduct will not be
50 readily apy but are p dly dev ang. All across
the country Assistant Uniled States Atiormeys, United Staies
Drstrsct Judpes, and other federal and local law enforcement
officials are going 1o learn what most defense lawyers and
gun dealers have known for years and whal the aflermath of
‘Wace and Ruby Ridge starkly illustrated: BATF officers and
agents lie, dissemble and cover up on an instilstionalized
bagig. These are nod aberrations; they &re &n instiiiional
ethic, an organizational way of life. Jest whe i3 the eriminal
in these casesT
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Lawyers and defendants in NFA cases who have not
received the "Busey™ package from the United States
Attomey should be making prompt demands — both For the
package and for an explamation of why il was not mely pro-
duced, | am scting a8 an informad clesnng house for these
maners. Those lawyers or dealers with questions of prob-
lems, or with new isfarmation, isvelving the Busey phenome-
non, or i85 continuing afiermeth, are invited 1o comact me al
{910 2826024,

[The amthor is 2 retired 1.5, Depariment of Jestice lawyer
and a retired colomed in the Marine Corps Reserve praciscing
firearms law in Greensboro, NC. He is a 1959 gradwate of the
University of Kemtucky and a 1962 graduate of the UK
College of Law, where he wes Mote Edicor of the Kentucky
Law Jowrnal He is an associate member of TCDLA and
haolds BATF in minsmem high regard.]

| Public Law Moo 474, ch. 757, 48 Siat. |336-1240 {Act of
Jume 26, 1934), 26 U.S.C. 1132-1132g; ax amended by
Act of April 10, 1936, ch. 169, 49 St 1192; as codified
by chap. 736, Act of Asgust 16, 1954 (Intermal Revenme
Code of 1954), 684 Stat. T21-729; as amended by Public
Law Mo, 85-859, Titde IL, 203, T2 Stat. 1427, 1428 (Act af
Seplember 1, 1958); as amended by Pablic Law No. 56-
4TE, 1-3. 74 SwaL 149 (Act of June 1, 1960} a5 amended
by Public Law Mo, 90-618, Tatle I, 201, BZ Seat. 1227-
1235 (A« of Detober 22, 1968); a3 amended by Public
Law Mo, %4455, 90 St 1834 (At of October 4, 1976k
a3 amended by Pablic Law No. 99-308, 109, 100 Stat.

449, 460 (Act of May 19, 1985): and as amended by i

Fublic Law Mo, 100-203, 100 Stac. 1330 {Act of
December 22, 198T); Intornal Revenue Code of 1986,
Title 26 United States Code, ch. 35, 26 U.5.C. 5801-5872
(Tide 1 of the Gun Control Act of | 968
Lee Federal Ruls of Criminal Procadure 27 and Federal
Rule of Civil Procedere 44. See also Rulzs BO3E},
SOUBNTL SE2(10 () (4), and 1005 of the Federal Rulss
of Evsdence.
Thid.
SUSC. 55
The first nale of & bursaucrat is “Mewver disiurb a body a
rest.” The secomd, “If | don®t do amything. [ cas't do any-
thing wrong.” The chird, *When in doabt, mumble,”
United Seases v. LeaSure, Criminal No. 4:%5CR34 (ED
Wa., Mewpan Mews Div.).
*Special Occuparional Taxpayers™ under 26 ULS.C. 3201
fall inte ane of teree coiegories: Class Il dealers can pos-
sazg, sell and trunsfer MPA firearms; Class [ masafaciu-
ers can, in addition, mansfacure and regisier them; Class |
imporiers can, in addition 1o all the foregoing. impaon
them. All S0Ts are also required 1o possess Federal
Firearms Licenses, which themselves comss in six different
classifications. Throw in the import and expost licenses
state and local licensing and registration schemes
invalved, the mandalory record-keeping required, and the
shipping and trassporiation limitabons concermed, and you
have a lawyer's paradise.
BATF Forms 3 are used 1o authorize lax-exempt dealer-to-
dealer tramsfers and b0 re-regisier the firesrmis) imvolved
1o the iransferee.  There are numnercws other transfer and
i fovmns used depending upon the nabare of the

LI T

Adveamced
Crimminal Law
Setmanar

Legal Amnianty can bpome Board
Cortibed in Crimiral Liw through the
Temar Board of Legal Specalization

In articipation of the Board Crrtiieation exam, am Advanced
Criminal Law semingr for Legal Assistants will be held in

A

Fastin, Oictober 15-26, 1996,
Topis include Rules of Eridence, Search G Seizure, The Peral
Code, Jury Selection, Stres/Case Marag I, DWI Ulpdate,

Jesvprely Law, Diacorvery, and Ethisy

Sugan Ragers Cosper, a cime rovelst will be Friday’s featured
speaker. Cv. Matthew Ferrara, a cinical and forenst prydnolo-
giit, will be the feabured keyrate spesker on Saturday
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Elizabeth Efhott, Law Office of Dawad A, Sheppard
2414 Exposition D-210, Aastin, Teaas 78703 OR
phec 5124789483, foc S12-472-8418 e-mail per@imigoom

Iransaction, the status of the parties involved. and the type

of firsarm and its origin.

Violations of the NFA are all |0-year, 10,000 felonses.

Ses 26 US.C. 5871, NFA ficarms, which camy some

impressive sticker prices, are also forfeit if vsed in amy

wialation of the MFA. See 26 ULS.C. SBVL

10 We are lefi o congecture where the NFA Branch shredder
is located in relation 1o its fax machine.

L1 In sddition to the boss of civil rights imposed on convicted
feloms by the laws of most stales. felons permanently lose
the right under federal law to passess firearms, as well as
being potentially debarred from service in the armed
forces, civil employment in governmest, receiving secarn-
1ty clearamces, bidding on federal contracts, eic.
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