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251 Napolilli Lane
Fairbanks, Alaska 99712

219/98

Dwear Chairman Burton,

My name is Noel Napolilli. T am & retired public school teacher of 28 years. | am writing
to you regarding the seizure of my German MP-40, by BATF, in 1993.

I recently leamned that my case was included in formal testimony last April before the
House Subcommittes on Treasury, Postal Service and General Government
Appropriations. I also discovered that it was specifically brought to the attention of Ms.

Carol Bergen of the Treasury Department Office of Inspector General last October,
although she has pot contacted me.

Therefore I will not go into the legalities regarding my case here. [ believe that the facts
will speak for themselves. I simply would ask for your help in encouraging BATF to
return my MP-40.

As you know, I sued BATF for the return of my MP-40 (serial 4212) when they refused to
return it to me after I had voluntarily sent it to them for review of the firesrm and it's
registration paperwork (Form 3). 1 sent these to them because they questioned the fact that
the MP-40 was legally registered. Their Iaboratory snalysis determined that my
paperwork was not a forgery, yet they still would not return my firearm or acknowledge its
registration, because they had no record of it in their data base. In 1994, after many months
of litigation, I dropped the suit against the advice of my councils. This was because my
wife and [ were fearfill of BATF reprisals, the seizure of my sizable firesrm collection,
being “black balled™ in fisture transactions requiring BATF approval and being harassed by
constant “inspections”. There was substantial evidence that these things would likely occur
based on other incidents with which I was familiar. I also had to consider that the cost of
continuing litigation against BATF was going to far exceed the value of the firearm
imvolved. I vwas very upset about having to drop this case at the time. It became worse
after I learned that BATF employees had destroyed other registration documents to avoid
having to work on them and that their data base approached a 50% error rate. [ feel that this
enlire incident was unnecessary and cavalier on BATF s part.

I would respectflly request your assistance in anywsay you would be willing to provide.
Sincerely,
R TP R P TN
Woel Napolilli
oo
Chairman Orrin G. Haich Committee on the Judiciary
Chairman Jim Kolbe Subcommitiee on Treasury, Postal Service snd General Government
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UMITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA AT FAIRBANKS

HOEL E. WAPOLILLI,
Plaintiff,

CIVIL ACTION MNO.
F93-0037 (JKS)

.

UNITED STATES OF AMERICA,
COMPLAINT FOR RETURN
OF FROFERTY

e et e e

Defendant.
COMPLATNT

Plaintiff, Hoel E. Napelilli, by undersigned counsel, brings
tha following complaint and for his cause of action alleges and
complains as follows:

1. The plaintiff, Noal E. HMapolilli, is a natural individual
and an adult citizen of the State of Alaska and the United States
of America, residing at 251 HNapolilli Lane, Fairbanks, Alaska
59712, within the jurisdiction of this Court.

2. The daefendant, United States of America, is the national
sovereign and may be found within the jurisdiction of this Court.

3. This is an action for the return of perscnal property of
tha plaintiff wrongfully and illegally seized from the plaintiff by
tha United States and wrongfully and illegally withheld by the
United States from the plaintiff. The events and acts complainad
of herein coourred in the State of Alaska and therefore within the
jurisdiction of this Court.

4., The Court has jurisdiction over the parties to and the
subject matter of this action by wvirtue of the provisions of
SBectionse 1331, 1346(a) (2}, 1356, 2201 and 2463 of Title 28 of the
United States Code; Sections 5872(b) and 7323 of the Internal
Revenue Code of 1586, Title 26 of the United States Code; Section
924 (d) (1) of Title 18 of the United States Code and Federal Rule of
Criminal Procedure 41(e); and the Court's egquitable and anomalous
jurisdiction.

5. Venue is proper in this judicial district by virtue of
the provisions of SBections 1391(b) and 1402 (a) (1) of Title 28 of
the United States Code.
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6. The plaintiff, Hoel E. Mapeolilli, is, and at all times
pertinent to this complaint was, licensed by the Bureau of Alcochol,
Tobacco and Firsarms of the United States Department of the
Treasury (hereafter "BATF"), an agency and instrumentality of the
defendant United States of America, as a dealer in firearms, doing
business as Nap Armament, a sole proprietorship. He is, and at all
times pertinent to this complaint was, a BATF Class 3 Special
Ocoupational Taxpayer, that is, one whe may engage in tha purchase
and gale of machineguns and other firearms ms defined by Section
5845 of the Mational Firearms Act of 1934, as amended, 26 U.5.C.
section 5845, Internal Revenue Code of 1986,

; 7. On or about July 13, 1985, the plaintiff purchased from
a federally licensed Fairbanks, Almska, firearms dealer a federally
registerad MP-40 machinegun, caliber § millimeter, serial number
4212 (hereafter "the firearm"), a World War II era German military
machinegun commonly but mistakenly referred to as a "Schmeisser."

B. On or shout August 26, 1985, the Waticnal Firearms Act
Branch of BATF in Washington, D.C., through its authorized
represantative Gary Schaible, approved the transfer of the firearm
from the seller to the plaintiff by execution of the required BATF
Form 3, "Application for Tax-Exempt Tranasfer of Firearm and
Registration to Special (Occupaticonal) Taxpayer."

9. Following the official registraticn and transfer approval
described in paragraph 8, above, plaintiff took possassion of the
firearm and remained in peaceful, uninterrupted and lawful
possession of it until on or about February 3, 1582. Flaintiff has
remained the socle and lawful owner of the firearm from July 13,
1985, through the date of filing of this complaint.

10. In September of 19%1, BATF conducted a firearms dealer
compliance inspection of the plaintiff's business. The inspecticn
was satisfactory, with the exception that plaintiff had in his
possession four Mational Firearms Act firearms (including the MP-40
which is the subject of this action) which the BATF inspector's
inventory did not show as being registered to the plaintiff.

11. BATF was ultimately able to determine that its records
were incorrect as to three of the four gquesticoned firearms, and
that those three ware in fact lawfully registered to and properly
in the possession of the plaintiff. BATF was apparently unable to
determine from its own records however that the MP-40 was lawfully
registered to the plaintiff (or te anyone).

12. In December 1991, plaintiff was requested by the
Mational Firearms Act Branch of BATF in Washington, D.C., to

¥
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provide it with a copy of his Form 3 transfer and registration of
tha firearm and the plaintiff did so.

13. BATF Forms 3 are required by Treasury Regulations to ba
submitted in duplicate original. When the transfer and
ragistration is approved, one original Form 3 remains with BATF as
part of the Mational Firearms Registration and Transfer Record (26
U.8.C. section 5841 (a)) and the second original is returned to the
tranaferor for transmission with the firearm to the transferea.
The transferea of a Hational Firearms Aot firearm must retain
possaession of the duplicate original Form 3 so long as the firearm
exists and is registered to him/her.

14. Confronted with a copy of an approved transfer and
ragistration form which it apparently could not find in ites own
racords, BATF toock the position that the Form 3 must be a forgery.
BATF then demanded the original form from the plaintiff with the
expressed intention of submitting it to a BATF laboratory analysis.
Plaintiff provided BATF with his original Form 3 as well as the
firearm itself.

15. BATF's laboratory examination determined that the Form
3 was not altered or fabricated. The necessary implication of
BATF's laboratory examination result, and of its oourse of
behavior, is that BATF has lost or destroyed its own records of the
firearm's provenance which BATF is mandated by 26 U.5.C. section
5841 (a) to maintain.

16. BATF's lost or destroyed records would have consisted
under the Mational Firearms Act of one of the following:

(&) A Form 1, "Application to Make and Register a
Firearm™ (non-commercial manufactore by an individual); or

(B) A Form 2, "Hotice of Firsearms Manufactured or
Imported” (manufacture by a licensed manufacturar or importation by
a licensed importer); or

{C) A Form 6, "Application and Permit for Importation
of Firearms, Ammnition and Implements of War (not for use by
Mambara of the United States Armed Forces)™ (importation by a
commarcial importer); or

(D) A Form &, Part II, "Application and Permit for
Importation of Firearms, Ammunition and Implemants of War (for use
by Mambers of the United States Armed Forces) (importation by a
non-commarcial, U.S5. service-member importer); or
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{E) A Form 10, "Application for Registration of
Firearms Acquired by Certain Governmental Entities” (by a law
enforcamant or military organization); or

(F}) An IRS (ATF) Form 4467, "Registration of Certain
Firearms during HNovember 1568" (registration of existing but
unregistered firearms during a thirty-day amnesty period in 1968) ;
as wall as some combination of the following forms for each
successive registration and transfer:

(G) A Form 3, "Application for Tax-Exempt Transfar of
Firgarm and Registration to Special (Occupational) Taxpayer,” (a

tax-axampt transfer batween special occcupational taxpayers, i.ea.,
importers, dealers and manufacturers); and/or

(H) A Form 4, "Application for Tax Paid Transfer
andRegistration of Firearm,™ (a tax-paid transfer to an individual
who is not an importer, manufacturer or dealer); and/or

{I}) A Form 5, "Application for Tax Exempt Transfer and
Ragistration of a Firearm," (a transfer from & decedent's estates
or a law enforcement organizations). In summary, the missing BATF
racords would show the complete history of the firearm since its
manufactore or importation into the United States.

17. Undeterred by its inability to establish a forged
registration or to locate its own registration records, BATF
submitted the firearm to a technical exasmination and conoluded that
the firearm must have, at some undetermined time in the past, by
perscn or persons unknown, been falsely registared by the original
registrant as "remanufactured,”™ a category of registration whereby
a firearm previocously rendered legally inoperable is restored to
cperating condition and registered or reregistered as an operable
Hational Firearms Act firearm.

18. BATF has no evidence the firearm in question was
originally registered as "remanufactured,” or that it was otherwise
registered improperly or unlawfully, and its determination to that
effect is arbitrary, capricious and without foundation in fact or
law. Moreover, BATF has lost or destroyed the original
registration records, which it is mandated by law to retain and
preserve, and which would establish beyond any question how tha
firearm was originally registered.

19%9. Purchasers of registered Haticnal Firearms Act firearms,
such as the plaintiff, hawve no legal or practical means of
determining the pedigree of a registered firearm and are totally at
the mercy of BATF's approval of the transfer application and
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registration (BATF Form 3, 4 or 5) by which the purchasers obtain
authority to receive and possess the firearm. BATF refuses to
disclose to subsequent registrants the prior registration and
transfer forms paertaining to any MNational Firearms Act firearm,
citing the taxpaver privacy provisions of the Internal Revenuea
Code, 26 U.8.C. saction 6103. Thus, purchasers/transferses of
Mational Firearms Act firearms are totally at the mercy of BATF's
competenca and diligence, or lack thereof, in cbtaining valid and
permanant possession of a validly registered firearm, and in being
able to subsequently effect a legal transfer of such firearm. By
their wvery nature, legally restricted and often of historical
significance, Hational Firearms Act firesrme ordinarily are valued
at thousands of dollars each.

20, BATF is barred by its own vielation(s) of law in losing
or destroying required records from challenging the original
reagistration of plaintiff's firearm and from drawing a single
nagative inference of improper raegistration from several possible
tvpes of registration, all others of which would be lawful and

propar.,

21. BATF is estopped from challenging the original
registration of plaintiff's firearm by virtue of the approvals of
the firgarm's registration and transfer to the plaintiff, and to
plaintiff's predecessor owner(s) and registrant(s).

22, In or about March 1952 BATF advised the plaintiff that
it was refusing to return the firearm and that BATF intended to
administratively forfeit the firearm as "contraband."

23, Daspite repeated demands by the plaintiff, by counsel
for plaintiff, and by members of Alaska's congressional delegation,
BATF has refused to return the firearm. BATF's refusal constitutas
an illegal seirzure of tha firearm and a taking of plaintiff's
property without due procass of law.

24. Tha United States is mandated by law to commence any
"action or proceeding for the forfeiture of firearms ... within ona
hundred and twenty dawva of such seizurae." 18 U.2.C. saction
924 (d) (1) . The retention of the firearm by the United States and
its failure to commence such a forfeiture action or proceeding is
a denial of due process of law and an unconstitutional taking of
plaintiff's proparty. The United States has lost any jurisdiction
over the firearm which it might otherwise have had.
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WHEREFCRE, the plaintiff requests the following relief:

1. A declaratory judgment that BATF's seizure of the firearm
and its refusal to returmn it are arbitrary, capricious and
unlawful .

2. A determination that the United States is estopped by its
conduct from determining that the firearm is not lawfully
registered and properly in the possession of the plaintiff.

3. A determination that the United States has violated the
provisions of the Firearm Owners' Frotection Act of 1986, 18 U.B.C.
section %24 (d) (1), and is barred from forfeiting the firearm.

4. An order requiring the United States to immediately
raturn the firearm to the plaintiff.

5. An award of the plaintiff's costs, expenses and
] reascnable attorney fees incurred in prosecuting this action.

6. A judgment for such other and further relief as is just
and propar.

JAMES H, JEFFRIES, TIII

3019 Lake Forest Drive
Greensboro, Morth Carclina 27408
Taelephone: (910) 2B2-5024

LYHM E. LEVEHGOOD

Downes, MacDonald & Levengood
1008 16th Avenua, Suite 200
Fairbanks, Alaska S5T701
Telephonae: (907) 452-5196
Counsel for Plaintiff
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DECLARATION OF NOEL E. NAPOLILLI

I, Noel E. Napolilli, make the following declaration
pursuant to 28 U.5.C. § 1746.

1. I am a federally licensed firearms dealer and was a
special occupational taxpayer under 26 U.5.C. § 5802 doing
business as Nap Armaments, 251 Napolilli Lane, Pairbanks,
Alaska 99710, until 1995. I originally received my first
license in 1971. I am a retired public high school teacher
and coach of 28 years. I am an honorably discharged veteran
of the Missouri Hational Guard, a licensed pilot, a licensed
merchant marine captain, and was a member of the Fairbanks
auxiliary police and the Alaska State Dafense Forca, with
the rank of major.

2. In tha sarly 1980s I was a partner in a partnership
which was itself a federally licensed firearms dealer and
special occupational taxpayer, authorized to deal in
firearms governed by the National Firearms Act of 1934, 26
U.S.C. §§ 5801-5872 (hereafter "NFA"), such as machineguns
and destructive devices. During that period the partnership
purchased on my behalf a German MP-40 machinegun (Serial No.
4212) from Speclalty Arms of Springfield, chio, a now
defunct concern. The Bureau of Alcchol, Tobacco and
Firearms (hereafter "BATF") approved the Form 3 transfer
from Specialty Arms to the partnership at that time and re-

registered tha gun in the name of the partnership. The gun
was shipped to us.




3. In mid-1985 the partners decided to dissolve the
partnership and wea submitted BATF transfer forms to transfer
tha partnership inventory to the various partners. Some 12
BATF Forms 3 were submitted to BATF to transfer and re-
register various guns to me as an individual special
cccupational taxpayer. All 32 transfers were approved
including one for the MP-40 in question, and I took sole
custody of those firearms, entering them in my bound book.

4. In September of 1991 BATF conducted a compliance
inspection of my firearms business. The inspector began by
comparing my on-hand inventory with a computer print-out of
NFA firearms shown as being registered to me in the national
registry. That comparison showed me to be in possession of
four machineguns not shown to be registered to me, a sericus
federal felony if true. I was a part-time, low-volume
dealer who does not transfer many NFA firearms (less than
8ix per year on average). The discrepancy in the
inspector’s print-out was thus not due to turnover in my
inventery. In fact, the four unaccounted-for guns had been
registered to me and in my possession for several years.

5. I was able to produce original BATF-approved Forms
3 for all four guns showing them legally transferred to and
reglstered to me and BATF ultimately agreed that three of
the four were registered to me. BATF has never revealed how
or why three of the guns were ultimately determined to be
registered to me or why their print-ocut failed to reflect

that fact. Form 3 transfers are obtained by the transferor



submitting counterpart original forms to BATF. If the
transfer is approved, one approved original form is retained
by BATF and the other original is returned to the transferor
for transmission to the transferes along with the gun.

6. With respect to the fourth gun, the MP-40, which I
submitted to BATF for examination, BATF initially took the
position that my registration form must be a forgery
(apparently because it was a Xerox copy of an original -- a
fact I had never noticed before since receiving it from the
partnership in 1985 in a package contalning 31 other
original Forms 3 which were all approved at the same time).
When BATF sent the form to its laboratory, it was determined
that it was not a forgery, but a Xerox copy of an authentic
original. A true copy of that laboratory report is attached
as Exhibit 1. BATF has never accounted for the original
from which the Xerox copy must have been made, nor revealed
why the partnership was unknowingly sent a Xerox copy of
that original in 1985 instead of the original that should
have been sent according to Treasury Regulations.

7. Confronted with apparently irrefutable proof that
the gun was lawfully registered, even though thelr records
apparently neglected to show that fact, BATF then switched
theories and contended that the gun must have originally
been registered as a "remanufactured” gun, and because it
showed no signs of welding it must have originally been
registered under false pretenses and was therefore

contraband. Mo further argument was ralsed that it was not
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registered to me and no explanation was ever forthcoming as
to why the national registry apparently showed no evidence
of the gun at all.

8. My attorneys and my congressional delegation
pointed out to BATF that (1) "remanufacturing™ was not the
only legal way the gun could have been originally
registered; (2) only the original registration (by a defunct
Chio company) would show how the gun was registered, and
therefora whether the reglstration was false; and (3} BATF
had apparently lost or destroyed the very documents which
would settla the issus.

9. BATF remained both adamant and obetinate. It never
conceded that it must have lost or destroyed the original
registration (and all subseguent transfers). It never
acknowledged that it had falsely suspected me of forgery.

It would never acknowledge that my "unforged" transfer form
had to be a copy of an authentic original transfer form. It
never revealed why the partnership had been sent a Xerox
copy of tha form rather than the original. Instead it
saized and kept (and presumably destroyed) my valuable
machinegun.

10. I brought a lawsuit for the return of my gun but
with the Waco and Ruby Ridge tragedies happening at that
time, tha fear of BATF was paramount in my mind. This,
added to the cost, strain and pressure of dealing with an

unresponsive government which obviously considered me a liar
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and forger became too much and I ultimately put an end to it
by dismissing my suit.

I declarae under penalty of perjury under the laws of
the United States of America that the foregoing is true and
correct. Executed on September 3 , 1998,

{:Mfw

HOEL E. NAPOLI
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U.S. Department of Justice

Bureau of Alcohol, Tobacco,
Firearms and Explosives

Washington, [} 20226

www, all. gov

APR 11 2005
901000

Noel Napolilli
251 Napolilli Lane
Fairbanks, Alaska 99712

Dear Mr. Napolilli:

This 1s in reference to your letter, dated February 2, 2005, to the Ombudsman, Bureau of
Alcohol, Tobacco, Firearms and Explosives (ATF) secking restitution for the seizure and
destruction of your MP-40 machinegun. Your letter has been referred to this office for
response.

QOur letter to your attorney dated September 18, 1992, explained our position on your
MP-40 machinegun. A copy is enclosed. You previously had a full and fair oppertunity
to litigate this matter in 1992 when you filed your civil action, Noel E. Napolilli v. United
States of America, U.S.D.C., D. Alaska, Case No. Civ. F93-37. However. based on your
own request and stipulation, the court dismissed the case on March 8, 1994, Moreover,
the applicable statutes of limitations have long since expired and bars any cause of action.
Therefore, we regret to inform you that this matter must be deemed closed.

Sincerely yours,

L

Lewis P. Raden
Assistant Director
Enforcement Programs and Services

Enclosure
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James H. Jeffries, III
Attorney at Law

3019 Lake Forest Drive
Greensboro, NC 27408

Dear Mr. Jeffries:

This is in response to your letter of July 14, 1992, on
behalf of Mr. Noel Napolilli of Fairbanks, Alaska. You ask
that the Bureau of Alcohol, Tobacce and Firearms (ATF)
return to Mr. Napolilli both the MP40 machinegun which he
submitted to ATF for examination, and the ATF Form 3
purporting to show the registration of the firearm pursuant
to the National Firearms Act (NFa).

Initially, it should be noted that weapons within the scope
of the NFA may be lawfully registered only pursuant to their
lawful importation or manufacture or transfer of a weapon
previously registered. Also, possesscrs of these weapons
were allowed to register them during a brief amnesty period
in 1968. The regulations implementing the NFA also permit
State law enforcement agencies to register and retain for
official use previously unregistered weapons. Except as
stated above, subsequent to the amnesty period an
unregistered weapon could not be legitimized by
registration. Such a weapon is contraband which is subject
to seizure and forfeiture.

We agree with your observation that prior to Mr. Napolilli’s
production of the above mentioned Form 3, ATF had no record
of registration of the MP40 machinegun to Mr. Napelilli or
any other person. However, we disagree with your contention
that the absence of records suggests that the weapon could
have been lawfully imported into or manufactured in the
United States or otherwise legally registered under the NFA.







