Legislation before Congress would allow veterans
and their heirs to register war trophy machine guns.
Here’s a case that shows why it’s needed.
by Eric M. Larson
here’s a bill before Congress right now, H.R. 3807,
the “Veterans’ Heritage Firearms Act of 2004,” introduced by Rep. Jim Gibbons of Nevada. It has 62 cosponsors from 28 states; the largest number (7), are from
California. If enacted, it would allow veterans who served outside the continental United States during 1934-68 and acquired
machine guns and similar firearms, 90 days to register the guns
with ATF without penalty. It would give the same registration
privilege to their family members.
Wonder why this bill is needed?
Read on.
During 2001-03, ATF tried to frighten the owner of a DEWAT
World War II-era War Trophy firearm into giving up the gun, but
ATF had evidence that the firearm was legally owned. What’s
going on here?
“War Trophy” firearms include those used in wars in
which the United States fought, and many war veterans
legally brought or sent them back to the United States.
“DEWAT” means “Deactivated War Trophy,” and refers
to firearms deactivated under a U.S. Government program that operated from 1945 to 1958.
Kenneth K. Crane, a private citizen who lives in
Pennsylvania, brought this case to my attention. He provided evidence that (1) ATF may have acted in bad faith
by alleging the DEWAT wasn’t legally registered,
because it had evidence that the DEWAT was legally possessed,
evidence ATF later cited as proof the DEWAT was legally
registered; (2) during a 17-month period, ATF refused to approve
an application to transfer this DEWAT to Crane, and improperly
attempted to confiscate the DEWAT; and (3) few people
who own DEWATs are likely to know about this DEWAT
case and their legal and property rights, and thus are vulnerable
to abuse by ATF. Some documents about this case are posted
under “Amazing NFA Story,” at <http://www.titleii.com/ken
crane/index.html>.
The case began in August 2001, when the 80-year-old widow
of the DEWAT’s original owner, as his lawful heir, sent ATF an
application to transfer the DEWAT to Crane. Among documents
she included was a letter dated February 9, 1958, in which her
late husband asked Hy Hunter, American Weapons Corp.,
Burbank, Calif., if the DEWAT he bought from him was legal to
carry “in a parade in which I participate quite often” without a
permit. Hunter answered: “ . . you don’t need any paper. Your
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gun’s serial number is registered as a DEWAT in Wash. [D.C.].”
The most important document was a letter dated July 10, 1958,
on U.S. Treasury Department stationery, addressed to the
widow’s late husband, who had written ATF four days earlier asking if he needed a permit to possess the DEWAT. The letter states:
“According to the records of our National Office the Thompson
Sub-Machine Gun, Serial No. 75977, which is in your possession, was transferred into a DEWAT . . . [and physical examination of this gun by an ATF investigator] indicates that it meets the
minimum requirements for a de-activated firearm.”
Nevertheless, ATF sent the widow a letter dated March 19,
2002, stating “this transaction cannot be approved as this
machinegun is not registered as required by the National
Firearms Act (NFA),” and advised her to contact a local ATF
office “to arrange for its abandonment.”

fully possessed. In a letter dated May 8, 2002, attorney Shields
wrote ATF that under “the applicable statute,” 26 U.S.C. 5841(d):
Firearms registered on effective date of this act. A person
shown as possessing a firearm by the records maintained by the
Secretary pursuant to the National Firearms Act in force on the
day immediately prior to the effective date of the National
Firearms Act of 1968 shall be considered to have registered
under this section the firearms in his possession which are disclosed by that record as being in his possession.
During the ensuing 10-month period before ATF approved the
application, two ATF Special Agents tried to intimidate the 80year-old widow and her adult daughter into “voluntarily abandoning” the DEWAT to ATF. One agent went to the widow’s home,
and said if she didn’t sign an ATF “Notice of Abandonment of
Property” form and immediately surrender the DEWAT, he was
“going to the police” and report her.
Separately, another agent called the widow’s
adult daughter at the daughter’s place of employment. The agent said ATF sent her late father a
letter in 1968, that he had to register the DEWAT
during amnesty period, and if he didn’t ATF
would confiscate it. The daughter was enraged,
and said she knew immediately that the agent’s
statement was “a lie.” Otherwise, she said, if ATF
did write such a letter, and her father hadn’t registered the DEWAT as required, why hadn’t ATF seized the
DEWAT in 1968? And where was ATF’s copy of that letter?
Distraught and frightened, the daughter called Crane, who
immediately contacted attorney Shields, who called one of the
ATF agents. The conversation apparently did not go well; however, the intimidation and harassment stopped that same day
after Shields called an ATF attorney at the local field office and
discussed the situation.
Attorney Shields wrote letters to ATF dated May 21, 2002;
June 17, 2002; and August 13, 2002, in response to continuing
conversations with an ATF attorney in its Philadelphia field
office, involving transfer of the DEWAT. In his June 17, 2002,
letter, Shields stated: “Since so much time has elapsed I am
growing nervous that the Government may take the position to
indict [the 80-year-old widow] and seize the firearm. Even
though you have promised that this matter is being held in
abeyance pending direction from your headquarters, I want to
reiterate that it is our position that your agency seize the weapon

It’s hard to avoid the conclusion
that ATF’s intention in this case was
to seize the 80-year-old widow’s
DEWAT, regardless of documentation.
Crane contacted me in early 2002 after finding my research
on the NFA and NFRTR on the Internet, in various of my
Congressional testimonies, and asked for my advice. I said I
thought that the 1958 Treasury Department letter was a record of
registration in the possession of ATF, in light of two 1998 audits
of the NFRTR by the Treasury Department Inspector General.
The reason was that those audits established that some NFA
firearms had been registered and/or transferred by letter, and the
widow possessed a letter tying the DEWAT to her late husband.
These audits, which also established that the NFRTR contained
many serious critical errors, apparently improper registrations of
unregistered NFA firearms, and that large numbers of original
documents are missing from the NFRTR database (see
<http://www.titleii.com/nfrtr.htm>).
Crane hired a local attorney, C. Scott Shields, of Media, Pa., to
represent him and the widow, and contest ATF’s refusal to
approve the transfer application. The grounds, Shields contended,
were that the July 10, 1958 letter proved the DEWAT was law-

and then litigate the same in District Court rather than face any
exposure to the penal laws of the United States.”
Attorney Shields repeated the foregoing concern in his
August 13, 2002, letter, and added: “Again, I was hoping that
you would have heard from headquarters in this matter by now.”
It seems difficult to overstate the anxiety experienced by the
80-year-old widow, her adult daughter, and Crane, who contacted me several times, asking me what I thought was going
on. Each time I said something like: “It sounds like the top
ATF executives and managers at D.C. headquarters told its
local ATF attorney in Philadelphia that ATF wants to seize and
forfeit the DEWAT but has no legal basis for doing that. So
they instructed the local ATF attorney to sweat you folks out
for as long as it takes to break your nerve and give up the gun
out of fear.” It costs ATF nothing to wait while you worry, I
said, and the longer ATF artificially drags this out, the more
likely it is ATF will figure you folks will collapse in fear and
give up the DEWAT.

appears nowhere in ATF’s guidance to heirs who encounter NFA
firearms in estates, published since 1999 as “Transfers of
National Firearms Act Firearms in Decedents’ Estates” on ATF’s
Web Site (see <http://www.atf.gov/press/breakingnews/fy01/bn
_aug0999b.htm>.
Nor, to the best of my knowledge, has ATF notified NFA
firearms dealers and other federally licensed firearms dealers
that letters can serve as prove of lawfully possession. Since such
notifications of new practices and interpretations of the law are
routine, and commonly done, it appears that ATF is continuing
to administer the NFA and/or the NFRTR regarding DEWATs on
a case-by-case basis.
Specifically, a FAQ on ATF’s Internet site states: “(N2) May
machineguns be transferred from one registered owner to another?” ATF’s published response states: “Yes. If the machinegun
was lawfully registered and possessed before May 19, 1986, it
may be transferred pursuant to an approved ATF Form 4. [18 U.
S. C. 922( o)( 2)].”

U.S.-made arms like this M1928 Thompson
were commonly reimported by U.S. personnel during World War II. The attitude ca.
1943-46 is in stark contrast to the line
taken with U.S. troops today, who have
been forbidden to bring back even
innocuous items like bayonets and helmets.
Photo courtesy Moose Lake Publishing.

Finally, attorney Shields forced the issue. In a letter dated to
the local ATF attorney dated January 6, 2003, Shields said his
clients had “been waiting very patiently” for many months for
ATF to process the transfer application, and “for the past several
months you have indicated that the matter was being handled and
that you were waiting for your superiors to issue a letter to effectuate the transfer,” Attorney Shields then gave an ultimatum: “In
talking to you today I was shocked to learn that there is a new
issue that you would not disclose in holding up this transfer.”
Shields concluded that “unless we have an approval to transfer this firearm by the end of this week, I have been instructed
to file a lawsuit to compel ATF to make this transfer.”
ATF responded that (1) the DEWAT would be registered in the
name of the deceased owner’s widow, and (2) the application to
transfer the DEWAT to Crane would be approved.
In a letter to attorney Shields dated January 14, 2003, the
Chief of ATF’s National Firearms Act Branch, stated that ATF
“initially determined that there was no record in the NFRTR
indicating that the Thompson machinegun was properly registered following its conversion into a Deactivated War Trophy
(DEWAT).” But, the NFA Branch Chief stated, upon “further
review, including review of the original 1958 documentation
indicating the existence of a record of the firearm in the National
Office of Alcohol and Tax Division [sic] of the Internal Revenue
Service . . [ATF] has concluded that the [DEWAT] is deemed to
be registered in the NFRTR to [name of deceased owner] pursuant to 26 U.S.C. 5841(d),” and further stated that the 1958 letter “qualifies in this circumstance as a record for purposes of
section 5841(d).”
The January 14, 2003, ATF letter also quoted 26 U.S.C.
5841(d), the identical section of law that attorney Shields had
cited in his May 8, 2002, letter, to ATF support his claim that the
DEWAT was legally registered. After 17 months of contending
the DEWAT was not legally registered, ATF reversed its position
and determined the DEWAT was legally registered.
In my judgement, ATF didn’t want to litigate the definition of a
“registered” NFA firearm in federal district court. The reason is that
it would have done two things to which ATF is unalterably opposed.
First, it would have opened up the accuracy and completeness of the
NFRTR to impeachment, judicial review, public scrutiny, and subject ATF to significant political embarrassment for its failure to
maintain accurate machine gun registration records. Second, it
might have compelled ATF to establish a new amnesty period.
ATF has apparently not widely informed gun owners that
a Treasury Department letter addressed to the lawful owner
of a DEWAT, which identifies the DEWAT by serial number,
and the firearm as meeting the legal requirements of a DEWAT,
can document lawful possession. Importantly, this information

“Lawfully registered” is the phrase in question. The law states
922(o) “does not apply” to “any lawful transfer or lawful possession of a machinegun that was lawfully possessed before the
date this subsection takes effect.” (See Title 18, U.S.C., )).
The distinction in _ 922(o) of “lawful possession of a
machinegun that was lawfully possessed before the date this
subsection takes effect” is of critical importance.
The reason is that ATF tried to seize and forfeit a DEWAT
because ATF said that it determined “is not registered as
required by the National Firearms Act (NFA),” as stated in its
March 19, 2002, letter. This distinction is critical because the
DEWAT’s owner had a document (1) issued by ATF’s predecessor, identifying the DEWAT by serial number, and as being lawfully possessed by the owner, that (2) ATF determined, after
being threatened with a lawsuit in U.S. Federal District Court,
was valid evidence that the DEWAT was legally possessed.
I further quote ATF’s January 14, 2003, letter, which states
that ATF “initially determined that there was no record in the
NFRTR indicating that the Thompson submachine gun was

A Freedom of Information Act request by Larson brought
out this October 1, 1946, memo that confirms U.S. personnel were allowed to import war trophies, including machine
guns at least into 1946.
October 1, 1946
Customs Circular Letter of October 28, 1943 and War
Department Circular No. 217 of June 1, 1946 permitted
members of the armed forces to bring or ship into the
United States as war trophies items of captured enemy
equipment including machine guns and other automatic
weapons subject to the National Firearms Act. This permission, in so far as it related to machine guns and other automatic weapons, was subsequently revoked by the War
Department when the danger to law enforcement which
such policy entailed was brought to its attention. Many
machine guns and other automatic weapons including those
of United States issue were brought or shipped into the
United States without compliance with the circulars
referred to during the period they were effective as to such
firearms and such firearms have since been brought or
shipped into the United States notwithstanding revocation
of the permission. As indicated by A.T. Circular No. 851 [?]
(copy attached) an effort is being made by the Alcohol Tax

properly registered following its conversion” into a DEWAT. The
letter further states that after ATF’s “review of the original 1958
documentation indicating the existence of a record of the firearm
in the National Office of Alcohol and Tax Division of the
Internal Revenue Service . . . ATF has concluded that the
[DEWAT] is deemed to be registered in the NFRTR.” ATF didn’t
mention the lawsuit that Shields said he would file if ATF
refused to approve the transfer.
One can examine and scrutinize all of 922(o), as well as its
legislative history (which is virtually nonexistent), and find nothing that refers to the NFRTR or a machine gun being “lawfully
registered” as a condition of its legal possession or ownership.
This doesn’t seem like a small point to me. But as a reasonably
educated private citizen I’ll leave the fine points to the lawyers,
to whom I emphasize that black letter law in this instance says
nothing about “lawfully registered.”
“Lawful possession of a machinegun that was lawfully possessed” is the operative legal phrase in the statute. If the
Congress had intended to say “lawfully registered” in _ 922(o),
the Congress would have used that language. That it did not do
so leads me to think the Congress intended to use the phrase
“lawfully possessed” to mean just that. The language in the letters ATF used, which I have quoted, must certainly have been
approved by ATF’s attorneys in each instance. I believe the language in ATF’s January 14, 2003, letter, clearly follows the same
logical argument I have stated here.
It’s hard to avoid the conclusion that ATF’s intention in this
case was to seize the 80-year-old widow’s DEWAT, regardless of
documentation. ATF had apparently always possessed what it
ultimately deemed a valid record of registration of the same
DEWAT it tried to confiscate. This sort of thinking inside the
agency, combined with the dilapidated and unreliable condition
of the NFRTR files, emphasizes the importance of a new
amnesty period for war trophy firearms.
The Congress generally regards one sincere letter from a
citizen to represent approximately 100 citizens in the same
jurisdiction. Interested persons can write to their
Congressional representatives as follows: United States
Senate, Washington, D.C., 20510; and House of
Representatives, Washington, D.C., 20515; however, because
of delays in the mail due to concerns about anthrax, it is advisable to call one’s representatives and arrange to fax them such
letters. People who are concerned about the above DEWAT
case should express their concerns to their Congressional representatives.
Eric M. Larson is a contributing editor to the Standard
Catalog of Firearms, Blue Book of Gun Values, the Official Price
Guide to Antique and Modern Firearms, and R. L. Wilson’s Price
Guide to Gun Collecting. He is author of Variations of the
Smooth Bore H&R Handy-Gun: A Pocket Guide to Their
Identification.

Unit to secure registration of such illegally imported captured enemy equipment and to have the possessors render
them permanently unoperable with the object of keeping
them out of the hands of gangsters. The machine guns and
other automatic weapons of United States issue which have
been brought or shipped into the United States by members
of the armed forces likewise constitute a problem in respect
to law enforcement. The problem has been discussed by
Assistant Deputy Commissioner [deleted—apparently
Davis] with officials of the War Department including
members of the Judge Advocate General’s office. I understand the War Department is not interested in recovering
such firearms of United States issue and is sympathetic to
the idea that they be treated as war trophies to facilitate their
registration and their conversion into unserviceable
weapons. The attached letter has therefore been prepared by
Assistant Deputy Commissioner Davis at the suggestion of
War Department officials to bring the matter up for a determination. I am not aware of any statute authorizing the
Secretary of War to declare such firearms of United States
issue to be war trophies but in view of the circumstances
and the desirability from the administration point of view
[getting?] such firearms registered and rendered unserviceable, I have decided to [last three words illegible].

