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I N THE UNI TED STATES DI STRI CT COURT
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)
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)
____________________________ )
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* * * *x *x % % * *x *x *x % * * *x *x % * * *x *x * * * * *x *x * *

(Excerpt of proceedi ngs on Novenber 10, 2005)

(Jury not present)

MR, TRUSLOW  Your Honor, they have tal ked about
testing this item you have heard what the w tnesses have had
to say about their testing that they are proposing. | don't
know whet her they are going to --

THE COURT: |I'mnot sure I'mfollow ng you, the
W t nesses have said what about the testing?

MR, TRUSLOW They said if you try to take one of
t hese uppers and shoot it, it would conme up being incredibly
danger ous.

THE COURT: Did they say that's what they are going
to do?

MR. TRUSLOW The governnent indicated at the
begi nning of the case that they may or nmay not ask the court
to take these things out for alive fire denonstration. And
we deferred a decision on that, and | think they deferred as
to what they were going to do.

But you indicated, as | recall, if they were going
to do it they needed to give us two days' notice, and then we
woul d deci de what we were going to do and where we were goi ng
to go. So --

MR. GASSER | guess that |eads us to one other

thing, I'mnot sure whether M. Truslow is challenging or
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not. Because if he's not challenging it, then we don't have
to do the live fire.

THE COURT: Chal |l engi ng what ?

MR. GASSER:. Wiet her or not the Maxi m-- whet her or
not the RPDs, the Daewoo, and the SAW in question can be nade
to fire in full automatic node.

THE COURT: \When you say, "Can be nmade to fire in
fully automatic node," you nean attached to sonething el se or
by t hensel ves?

MR. GASSER  Under the | aw, the question is whether
or not they are readily restorable and whether or not they are
machi ne gun parts or whether or not they are machi ne gun
receivers. Qoviously they have to nmake attachnents to them
because under the law it says -- when it tal ks about "designed
to shoot automatically or can be readily restored to shoot
automatically,” that is an "or."

So, if it's designed to shoot automatically -- it
doesn't say anything about -- if you need to add pieces to it,
you need to add pieces to it -- "can be readily restored to
shoot automatically.”" "O readily restored" obviously neans
you have got to do sonething to it, either add sonmething to it
or subtracting sonmething fromit.

The definition of a machine gun also includes the

frame or receiver of a machine gun. So, if that's the

definition of a machine gun, in and of itself, we all know the
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frame and receiver of a machine gun can't fire by itself
wi t hout adding certain things to it.

But that's still part of the definition,

i ndependently by itself, "The frame or receiver, any parts or
conbi nation of parts designed and intended for use in
converting a weapon into a machi ne gun, or any conbi nati on of
the parts fromwhich a machi ne gun can be assenbled, if such
parts are in possession of a person."

THE COURT: If that's in effect what you are saying
the lawis or what the definition of a machine gun is, | would
assunme that would be part of your requested charge to the jury
as to what a definition of a machine gun is?

MR. GASSER: Yes, ma'am

THE COURT: Wat woul d be the necessity of testing
it then?

MR. GASSER To show that they fired in ful
automatic node, that they are -- that the jury can find any
one of these. They can find it was readily restorable -- |
guess the first thing is, is M. Truslow chall engi ng whet her
or not these -- the itens in question in this case, the SAW
upper, the RPD upper, and the Daewoo upper can be made --
not -- | know he m ght be chall engi ng how t hey can be nade,
but just can they be nmade in a | aboratory setting, in a safe
setting, can they be nmade to fire in full automatic node?

THE COURT: Let nme just ask you this, is it your

Gary N. Smith, CM
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intent to have a testing of these itens? And if so, we need
two days' notice so that we can nmake arrangenents.

MR. GASSER | guess it would have to be in reply to
def ense expert witnesses. |If M. Truslow -- and | know t he
court can't make him-- but if M. Truslowis not wlling to
concede that those itens can fire in full automatic node, |
woul d al so note that he had -- they had all the opportunity to
test these, just like they did wwth the Maxins, if they so
choose. Because obviously they got a court order to get a
vi deot ape.

So, inreply, if their experts are not wlling to
concede that they can be nade to fire in full automatic node,
however ridiculous as their expert or M. Truslow thinks it
is, the governnment would |like to, because we think that is an
i ssue the jury would want to know, and we have to test fire
t he weapons.

THE COURT: That being the case, if the governnent's
case is going to take another two days, which would be Mnday
and Tuesday, | don't know how many wi tnesses M. Truslow is
going to call, that may take us into a third week if we are
going to have to test these. So, you will have to let us know
as soon as possi bl e.

MR. GASSER Well, | think | amletting the court
know, that is what our request would be --

MR TRUSLOW Your Honor, the reason that we, to

Gary N. Smith, CM
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respond, the reason we haven't tested the RPD quote-unquote
upper is because it is our opinion that, A it would be
incredi bly foolish and dangerous to try to do it.

Nunmber two, it cannot do it -- when you take the --
when you take the itemthat was manufactured and -- unless you
add anot her conversion device to it, sonething different that

was not designed or intended, it can't be done. | --

THE COURT: Let nme just -- | don't know why it
wasn't tested or whether -- I'mnot getting into your trial
strategy or anything like that. | nmean everybody -- you are

doi ng what you think you need to do to prove your case, or
to -- for the governnent to prove -- to neet their burden of
pr oof .

And the testinony so far has been that the w tnesses
who have taken the stand have felt that it would not be
feasible to try to shoot it by itself, or to devise sone kind
of make-shift mechanismto -- or device to shoot it. That
bei ng said, the governnent's position is that there are other
things that you can do to it to nmake it shoot, is what |'m
under standing fromyou, M. Gasser

MR GASSER. W test fired these.

THE COURT: But you haven't test fired it by itself,
you test fired it by making it a part of sonmething else. |Is
t hat correct?

MR. GASSER Beg the court's indulgence. Hold on a

Gary N. Smith, CM
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second, beg the court's indul gence.

Your Honor, | want the court to be aware that the
test firing of these firearnms, is they use the sane protocol
that they do whenever they test fire firearns.

| nmean, it's not like this case is unique. They
i ndi cate they have been doing this for years, the exact sane
type protocol they have been using. And what they do is, they
remove the M 11 receiver, the M11 | ower and then they instal
a shoul der stock, a guide rod, and spring onto the SAWtype
machi ne gun receiver with plastic cable.

And then they use -- either magazine or belt feed --
and they load the ammunition. And then they let go of the
slide -- they let go of the charging handle, they hit the
chargi ng handl e, the charging handl e goes forward and the gun
fires in full automatic node.

And that's the sane way they have been testing at
the FTB, it's the sane standard they have been using.

THE COURT: Well, let me just say, it appears
there's an issue as to whether or not, or there's a question
as to whether or not you are going to want to test these, so |
think in an abundance of caution you shoul d probably nmake the
appropriate arrangenents to at | east put the parties on notice
that would have to be put on notice that there may be a
request to test these, and I would think that would have to be

on Thursday or Friday of next week, in case the -- there's a

Gary N. Smith, CM
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need to have it done or there's a decision this is to be done.

But | don't want to delay the trial because we have
to make arrangenents, so | would like to have all of that set
in place for Thursday or Friday of next week in the event that
it's deenmed appropriate.

MR. GASSER And we have not made our final decision
as to whether or not we are going to -- we will do that, Your
Honor, and then we will discuss over the weekend strategy-w se
based on what's transpired today, what we think is going to
happen, whether we actually nmake that final request. | want
the court to understand we may w thdraw that request as well,
but | understand we need to be ready to do so.

MR, TRUSLOW | was just trying to be prepared, Your
Honor, because we are going to have a very strenuous objection
to thembeing able to test it. They say they tested it but
they didn't videotape it.

The second thing was, and this is why |I'm going --
been goi ng back to the shoestring matter with the letter that
they wote, for exanple, to M. Blakely where, quoting their
| anguage, a machine gun is sonmething that's designed to
shoot -- I'mquoting -- "or can be readily restored to shoot
automatically nore than one shot w thout manual reloading by a
single function of the trigger. This termshall also include
the frame or receiver of any such weapon," and then it appears

to be in bold, "Any part designed and intended solely and

Gary N. Smith, CM
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exclusively, or in conbination of parts designated and

i ntended for use in converting a weapon into a machi ne gun."
So, what M. Gasser has indicated that they would do

to make it fire is they would take it, they would alter it

fromits condition in which ny client manufactured it as --

for its intended purpose, they would take off parts, they

woul d add parts, they would renove parts, they would add on

sonme springs, | think he tal ked about getting sone ties
simlar to shoestrings, and make it do -- shoot.
So, it just becones -- it's ridiculous. Anything --

| can renenber when ny children were small they m ght say
sonething |ike, "You never told ne | couldn't put beans in ny
ears.”

| nmean, the thought woul d have never occurred to a
manuf acturer to do what ATF has apparently done. Nobody in
their right mnd would ever consider, fromthe testinony you
heard on the witness stand, nobody in their right m nd woul d
i magi ne doing it.

Experi enced shooters who shot hundreds of thousands
and one of them | think said a mllion shots, and they've
wor ked on these guns, they can do whatever they have done --
it never would have crossed their mnd to do the thing that
ATF -- the creative thing that ATF says they have done to
alter it and make it fire.

And when they -- at the point in tinme when we got

Gary N. Smith, CM
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t he Novenber 14th -- and they said that on the RPD that they
made it fire as a machine gun and they classified it as that.
Then it's over, no matter -- at that point in tinme they have
then classified it.

Until they classify it and until they do sonething
i ke that, nobody woul d ever have imagined -- and this isn't
policy, this is just basic United States versus Staples
policy -- that nobody, no manufacturer in their right m nd,
nobody in the industry would ever imagine that ATF would do
sonething as wild and beyond anybody's inmagination as to try
to create sonething to make this thing fire, especially with
addi ng new parts that ny client never inmagi ned, could never
have guessed that they woul d use.

And that's ny point and that's why | think this
attenpt to test is not very w se

THE COURT: Al right. You can let nme know on
Monday.

M5. MCGREGOR: Thank you, Your Honor.

THE COURT: 9: 30.

(Ther eupon, the proceedi ngs were recessed.)
Kok ok Kk K K Kk ok K K Kk Kk ok Kk Kk Kk Kk Kk K Kk Kk Kk K K Kk Kk k K K * *

(Excerpt of proceedi ngs on Novenber 14, 2005)

(Jury not present)

MR. GASSER:. Good norni ng.

THE COURT: Good nor ni ng.

Gary N. Smith, CM
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MR GASSER: Your Honor on one -- when we ended the
evening | ast evening, the testinony on Thursday, | believe the
|ast -- one of the |ast subjects that was di scussed with the
court was the issue of the governnment potentially requesting
live fires of certain firearns relevant to this particul ar
case.

Ms. McGregor and | had the weekend to go back and sit
down and di scuss our options with our agents and our technical
peopl e and review again the definition of machi ne guns and then
what our burden is with regard to five of the counts in the
indictnment, and it's based on having that opportunity the
gover nnent woul d not request any type of live fire exercise. An
| just wanted to put the court on notice that we will not be
requesting that activity.

THE COURT: Al right. Thank you. Anything fromyou
M. Trusl ow?

MR. TRUSLOWN No, Your Honor, we are ready to --
ready to go.

THE COURT: Al right.

* * * *x *x % % * *x *x * % * * *x *x % * * *x *x * * * * *x * * *
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CERTI FI CATE OF REPCORTER

| certify that the foregoing is a correct transcript

frommy stenographic notes in the above-entitled matter.

s/ Gary N. Smth November 9, 2006

Gary N. Smth, CM

Official Court Reporter
United States District Court
District of South Carolina
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